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TO 



THE HONOURABLE 



JAMES ABERCROMBY, M. F 



Sir, 



In the different reports of the speech delivered 
by you in the House of Commons^ on the S5th of 
June, in moving for a committee of inquiry into 
the conduct of the Lord Advocate, and the other 
Law Officers of the Crown in Scotland, there ap- 
pear a variety of statements and reflections pointed 
against me, of which I lose no time in taking no* 
tice in the most public manner in my power. I 
am sufficiently well assured of the general accuracy 
of these reports, in so far as the topics of the pre- 
sent letter are involved, to feel myself justified in 
taking this step. 

The improbability that any occasion will occur 
in the House of Commons, during the present ses- 



sion of Parliament, of which my friends can avail 
themselves, in order to meet your reflections on my 
conduct, makes me desirous no longer to delay 
a public answer to such part of the charges against 
me, to which it is proper at present to advert. 

The charges against tte amount in substance to 
this : — That I had manifested, in the course of a 
private action, a itnurked and rancorous spirit of 
hostility — sl *' furious zeal*' against Mr Stuart of 
Duncam^ origiaatang in party motives } and that, 
from these feelings, and in order to create an un- 
due prejudice against Mr Stuart, in his approach- 
ing trial, I had instituted a wanton and groundless 
prosecution against a person of the name of Borth- 
wick, on account of transactions in which Mr Stuart 
might be supposed to be implicated, without ever 
iotendo^ <o bring thark iodvn^ual to trials ini that 
X pUrposri]^ kept this proseeutioii hazing <Mrev tfafe 
keadv of Mr Stnatt and Borthwick, though, I iUd 
not sinoteely beHeve thit there wtoe. grounds for a 
cfinriiiaL cliai^e againsst the latter* 

The ttay in which a cdiour was given torthis ac^ 
eulation witt^ on examination^ appear to be somo^ 
What soogakr.. And diat, in some quarter, or 
olheryihdra has be^n, in the preparation and atat» 
nent df £he dofges^ most insidiom nMrepres&nia^ 
^oUr tiie detsil wkich I am ndw to malce must^ I 
am persuaded, satisfy every one, wk> ^ tain ike 
tronbld to attend to the fiwts of the case^ . 

In. die CDQite of the premediUiiied and ahful rac^ 
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gamBxA .wiueh you ^ireoted against me, I ebsewe) 
in ilie first place, that you 'have not only tibo«^ 
fit to introduce into a (Mscussion in the House of 
Cbmaions, the nmit3 of a eiiril action of damages, 
(at pisesent in dependeni^,) instituted hy Mr 
Stnavt, against the printer of the Gksgow Senti- 
nel, in eonseqiuenpe of certain paragraphs in that 
paper 4dfeged by faiin to be slanderous, but that you 
have also chosen to make the Line of Defence 
maintained by the Counsel for the Defendants, 
and their conduct in the discharge of private pro- 
fessional duty, the subject of animadversion and 
censure in the British Parliament. 

The foundation of the charge against me of ma- 
licious prosecution r^s on t^e conduct and feel- 
ingly attributed to me as ccninsel in that aetion. 

. IK^ether I am counsel in that case or not, Will 
pneaentiy appear— «In the first instance, having 
been attacked in ^idiat diaraieter, T wish to draw the 
attention of the piMte to the injustice, the illi)e- 
rality:, and, I foar^ I must add, the mdieif^ent 
^inlt wfaioh ihat attack manifests in some quarter 
or4>tiber; 

An affidr : isnfliciontly notorious occurred last 
fear between Mir Stuart and Mr Duncan Steven- 
8on.*-«*Some time thereafter Mr Stuart commenced 
a correi^ondence with the Lord Advocate, upon 
tiie subject bf some alleged libels, said to be pub- 
lished against him m the Beacon. Hie printers 
of the Glasgow Sentinel took up this subject, and 



expressed (it is nid in slanderous terms) their 
opinion of Mr Stuart's conduct. Mr Stuart (in Oc- 
tober 18S1) raised a civil action of damages against 
the printers of that newspaper, on the ground that 
their remarks ^ere false, sknderous, and injurious. 
Gentlemen of the bar were employed as counsel 
for the defendants ; and it appears that they 
thought it to be their duty to maintain in sub- 
stance the following defence, viz. — 

That the statements complained of as libellous 
were all true, and could be proved. In parti- 
cular, that it could be proved, that Mr Stuart 
had assaulted Mr Stevenson with a horse-whip ; 
— that Mr Stevenson had defended himself with 
his cane, till his arms were pinioned by servants, 
or persons employed by Mr Stuart, or who had 
been brought by him from Fife, on purpose to 
be present when he should carry into e&ct his 
premeditated design of assaulting Mr Steven* 
son; — that Mr Stevenson demanded satisfac* 
tion for this outrage ; — that Mr Stuart, while 
he admitted having perpetrated the outrage, xe^ 
fused satis&ction ; — that Mr Stuart was posted 
as a coward, a ruffimi, and a scoundrel ;"— that 
Mr Stuart, at his own expence, printed and pub- 

^ lished his correspondence with Mr Stevenson, 
and an account of the whole affair, *and also his 
correspondence with the Lord Advocate. 
These were the principal statements contain- 
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€d in the publication complained of as libeUous^ 
and the truth of them was averred by the de« 
fendants ; but that publication also contained 
'die following observations : ^^ When the heait- 
less ruffian seeks for revenge for ideal injury^ 
hj employing his minions to hold the arms qf 
the person he abuses^ we would . consider 
him undeserving of the satisfaction of a gen^ 
tieman ; and we would desire- to hold him' up 
to the unalloyed opprobrium i of mankind/' 
This passage was also Complained of by Mr Stu- 
art, as 2k false and malicious libeL Oi the other 
hand, the pleading for the defendants concluded 
by an " oflPer to prove, by the evidence' of jper- 
'* sons well skilled in the laws and practice of 

» 

'< honour, that the conduct of the pursuety in 
regard to the said affitir.with Mr Stevenson, 
was most ungentlemanly and deserving of 
every condemnation/v' 
' In short, on the part of the printers, their Coutir 
sel denied that the passages are j^fee, maIieio6s, 0^ 
dahd^rous. They averred that Mr Stubrt {had 
made the subject the property of the puUic'^i^ t 
—•that they were entitled to comuient on ikcfta 
brought under public notibe by his own; publica- 
tlotis :— They oflPered to prove that the facts stated 
in the idleged libel were true : — They offi^red to 
;w*;^ the libel. . ? ^^ 

Whether the defendants have evidence to prov^ 
these statements I am ignorant: Whether tb^ 
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^t(«4 <^ is .« f ropowlABm tbff. tr^th pf nhj^ the 
4fjin<i i£ p^H^ (^(NM could ie^ 4iny laafi to .^fpiite. 
Xnmlieidiwe dip t}w v^iy wi^ j^td px^ritfCftiMry 
moMMOkt jia4d«AF#9VW4 Sjc James M«i9lw>tosh 
mi^jWfpgtypI^^ ^ Aef^oe J«st ^cwte4» it ui 
I09)|^i4 10 ^l^seryq, jl^ k js wh#; uowarimitriile 

fii^«{t^M^0 p9Mr^vmt*» P^fia^l to figbt Mr 
S/I(^eitfim^ Jh^ f>«Hag9 JQ ^<( n^sptyer of 
Hduoh J^f ^taaft Ae^Aed to hp(W, «opt ^wuon to 
Q^qi^j^lfHiW ,v<i0 t^t fUtm^ Woli94>. i> ^vlM^h he 
ift i)WN«fi4, Qf «9lpl9yMg ipmpns to, .h<44 ^ anns 
{^ Um 'iiai»9 he assa^dt^df IIm^ avf n^g^nt <tbe de- 
fendants offer to proves md. tb^.gWHPg? W <he 

pti\j tf^ l^e whole «f Mr J^tuast^ conduct, w4 

ppti9i4iM^ to<«qp)(m; in<^'^ bp^^^^ 

Vf9M9i)?« apas. . . ... 

, ,The. pvper ^^ntaiiuDg.rthjp.iplea: wafc I ttnd«^ 
lim^ 19^^ in the Jw^^ !(?<iwt* m fh?; course^ 
llpemiMih iof <JEanuaiyJa8t. 3i|i0P!t)iat{(^oc|) Afe 
Staart, as I am informed, has not titfeea <9i\e DtV 
49 Japrfivd .^$ c9S9--4o »lM^'<l;e.iipi9lfl9.af ^e 
Court m Ihe legaU^jWd p<wi|^(#iKi9 of this liw 
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^ d|^m^fi^%:0 he. h«S40f 'oI]g«ctio98 to ita iegali^y^) 
dfU^krmgibi^&eU tp^an issue liefocff a jwff. The 
cifiae Mfy Jiowever, oBtill » dq;Ne]KfeDGef*^lie leg^y 
4Mr rr«)0vaiM{y <if the |^ of the defendess is still sub 
j^iiogf wd'tbe opinioa of a jury must Jbe taken oo 
tlMfQiei?its ef ^ha Bctioiif unless it is ahandoaed Iqf 

lor tikfe ciccumstancesy you and Sir Jamea 
Mwkintosfab~'£pgUsk lawyerp^-^-^hink £t to niak^ 
thoTiaents ^ that action-^the pkaa nvuntained hy 
thi^ defokdants^ and the conduct (^ their Counsdn 
tlM9> sulyeot 4)f ;nmIeot invective in the Hous^ of 
Commffis. You prononnce a oonfident and vio^ 
lent q^JBion on the case of the defendants^ on 
nd^eh the Clourt an4 a Jniy are stiU to4Bcide. 

0» the gcQSs ingufltioe to the defendants^ Jiesnltr 
big' fifnm ithis perveirsion ^f the privil^es of jPar« 
liamentary discussion/ in order to aid the privatia 
aetion «f a jpdStiaal associsfccit wd to prepossess and 
.pB||e4ipe.the minds of ithe pnUic, from iwhom the 
Jmymuat afterw^s be selected, it is needless^ 
evlaraato' ' 

ft f 

J3tttvyottr<attack^aB the Caunsei acting, or sup- 
posed to he acting &r the defendant^ requires 
mcxre particular animadversion. The characteri 
aiMl privil^Mt wd nsefttlnefis of the Btfr ^and the 
interettk and rjgh^s of the sulgectsat laige, are^ 
indeed* assailed in a manner not less novel than 
al^twiDgi if the condpet of Counsel in a private 
case, not ^ deddfid^ i$ to he the £t and legiti- 
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mate topic of invectire, insinuation, and abtise' in 
the British Parliament. If the characters, the* ti^ 

m 

lents, and the professional knowledge, aye, and the 
motives of Counsel^ are to be impeached in the 
House of Commons, by every violent political par* 
tizan, whose friend may be involved in an actidii 
of doubtful issue, which they are called upon to 
defend ; and if the pleas maintained in that action 
are to be made the subject of popular declamation^ 
and severe stricture in Parliament, an advantage 
may no doubt be gaihed to the party in the aetioii 
in whose favour such interference is exerted : But 
it is in vain to conceal that this is an advantage 
gained at the expence of the justice due to the 
other party, and is a departure from that regard 
to judicial proceedings, which has ever been ob- 
served as one of the most sacred maxims of Bri- 
tish Legislation. 

A more serious attack upon the privileges^ and 
rights and proceedings of the Bar, or proceedimgi^ 
fraught with more danger to the interests, which 
private parties may have to defend in Cou¥tK of 
Justice, can hardly be imagined, than have' been 
exhibited in the conduct of yourself and Sir JamM 
Mackintosh. 

The comments upon the merits of this act^ 
seem not to be the only instance, in which you 
have thought fit to invade the private right and 
interests of parties, at this very moment litigating 
in Courts of Law, the points which you have'se* 
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lected as the topics of Farlianleiitary . discussidm 
You have vehemently maintained that legal proper- 
ty in a newspaper is created by a subscription to % 
bond of credit ^ to a banking-house for a specific 
smuy though that very question is at this momeuli 
the subject of judicial consideration in^ a Court of 
Law. But then it happens that yoiir opinion 
coincides with the pleas and the interests of a po- 
litical friend. In like manner, you have choseo; to 
prejudge the merits of two other actions of damag- 
es, and have loudly condemned a newspi^er, fpr 
daring to censure the public conduct of a Magi* 
strate of a Scotch burgh, or to persecute him^ as 
you are said to represent the matter. But then 
that Magistrate happeus to be '^ attached to the 
noble family of Hamilton," as you are. reported to 
say, and doubtless may on that ground be entitled 
to a sacred and inviolable immunity from the poli- 
tical animadversion, of which the Magistrates of 
Scoteh Burghs seem generally to be considered 
the fair objects. Again, you roundly asserted, as 
matter of public notoriety, that an official indivji- 
dual in Hamilton had conducted a newspaper in 
thiM^ .town, who has, in a private action against 
him^ founded on that very averment, denied that 
responsibility. But then, that action happens to 
be at the instance of this supporter of the ^^ Noble 
Family'* of Hamilton, and the case of the defend- 
ant may in this manner be prejudged and con- 
demned. And last of all, I observe, with unqua- 
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lified ttoiiahMwwtj that jm MtqaHy ffogoi^ to 
tjie Cgniiong irf BngJMrf, to mbjeot f utat you 
are nU ^ ^dl a ^ fid, £»» and ofen ezamkia- 
tMiy'^ ixtfoio a oomnibtee of the Hoaie^ ayon^ 
and nviaed friend of aainoi-^of gnat fMolie and 
anoieiit fianfly— a pmate goBtleBmn, innopubBe 
sihiotim wkatewr, ob dio MegaAon^ forsoodi» 
thiit^ in th» land of liberty, lie had dared to writo 
aitieles in a newspaper^ n^en you must have 
IcBOWBy that at this momeiit a private aclioB of da- 
nages .was in dependaiiee against that gendMiaii) 
wydi turned on <liat very aUegatioB. But then 
^t action hiqppens to %e at the inrtanco of a ooai- 
s^Cttoiisly aetfve political associaite ; and &k titi* 
precedented and inqoisitorifd esaminatiea was eX'^ 
pected, probaUy, to supply the evidence whiieh 
might be awanting in the l^al prDoeedings of 
your friend. 

But it is aot merely on 'Su^ general grounds that 
I now wish to notice your conduct. I much ralli^ 
wish to advert to the wont of good taato-^ pro- 
priety--of candour, which your attack manifests. 
You — an English barrister-Mexefcismg 4liose ve^ 
ri^ts which' you have so dueetly attacsked, and 
eafied upon (it may be), to discharge tile Miy 
same duties^ which others in your ptofeBsion are 
bound to disefaai^e, faave^ made the conduct and 
motives of Scotch 'Counsel, in a. f rivate and do- 
pending ease arisiiig in a Scotch Court, the sub^ 
jeet of abuse and personal rejection in the 
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Hoi|$&. of Goumws^ The ntenAfel» of j^m oittt 
profession in England tiiU,' 1 an petsyaddd^ taiite 
v?ith tbe Bdc of Scothud, Jot reptobMtng the pre- 
9iunj^oigk Yfimh chataetesfaies so mmsiui a step, 
and tke ^leilt spirit of party and of pdliti^ift hoa- 
tiiity wfaieli if betrajfs* , 

. There is sdmefbing^ it Bsust be adiiiittcid,> j^ecu- 
Ikiriy beeomkig and graeefttl on the part of Gentle- 
sa^Bi of the Bar oC Skighwi^ who may eajoy the 
opportunity of publie imeeArt m the Hou^ of 
Commona^ anailiaig thcmselvte of that adi^ntage, im 
order to arraign the motivea— -to eebsure the ewh 
duct — and to question the professioiial skill and 
jitdgmeiit of Seoteh Couaisel^in the management 
of a privnte actiooj which hitherto has not e^m 
adyaneed so.faTyas to bdbrou^t under the optnioa 
and conaderation of the Court to whidi it beloligs; 
B«tt wh^i the Counseli who are the okjeet of ae 
unusual anrattaek, haf^pen to be young. gentlemen, 
recenlly called to the Bar, whoso |wospeeta and 
pifofessional character may be the more easily in^ 
juredby.the yehement and unqualified impeaehmelit 
of their motives, and the sweeping eondemmftion of 
their prudence aiid knowledge,, and when the dt« 
tacky <m the other hand, is made by those who 
have ae%ttired the standii^ and the authority of 
Seniors, and who ave aware that they influenee the 
opinicms of the party in the eountry with which 
fbey are conneeted, the generous and high-minded* 
ftefii^^^the modiAratioB^ kindliness^ aod digpo^fied 



14 

character, exhibited in such an attack, will, no 
doubt, be duly appreciated. 

That attack, however, being now public,-— an at- 
tempt having been made to intimidate and stigma- 
tise the Counsel, who are employed against your 
political friend — and the merits of the action hav- 
ing been selected as the topic of inflammatory and 
laboured Pariiamentary invective, the acticm may 
now, perhaps, be resumed^ in the hope of deriving 
aid from your interference, and as if to furnish a 
practical illustawtion of the notions, which you en- 
tertain as to the impartial and fidr administration of 
justice between man and man. 

I have now, however, to inform you, that in re- 
presenting ME as G)unsel in that case, and in di- 
recting your reflections and insinuations against me 
in that character, you either have acted upon most 
false information,-^if you have received any infor- 
mation on the subject,)— or at least upon most in- 
sufllcient and unwarrantable grounds. 1 am not^ 
and never was^ Counsel for Mr Alexander or the 
other defendant, in the action against them at Mr 
Stuart's instance. I drew no papers — I gave no 
advice or assistance, in that action : and my only 
knowledge of its merits or details, is that, which I 
have been obliged to acquire, in onder to meet your 
wanton, illiberal, and extraordinary attack. 

At the commencement of the action, I was ap- 
plied to, in the view of being retained as Counsel 
for the defendants. Understanding that they had 
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tbe efficient and able assistance of Mr Forsyth and 
Mr McNeill, I stated that circumstances of a per* 
soml nature rendered me desirous not to be em- 
ployed or consulted in the case ; — and^ though not 
entitled to withhold my professional assistance in 
any case of the sort, I begged to he allowed not to 
act in . this particular instance. You are well 
aiyare, that if the party had insisted upon having 
my aid, there was no professional reason which I 
could with propriety have assigned, or on which I 
could have been entitled to decline the case. If I 
had anticipated the injustice which the defendant 
was to suffer from the discussion of his case in Par* 
liament, or that an attempt was to be made to in- 
timidate and deter his Counsel in the discharge of 
their duty, most assuredly I would not have allow- 
ed any personal consideration or feeUng to prevent 
me from. undertaking Mr Alexander's case, which 
I now regret that I declined. 

Of the conduct, management, or particular 
merits. of the case, I knew nothing until this day. 
It appears, that the clerk of the defendant's agent, 
not being able to find Mr McNeill at the time 
when the paper in question was about to be lodged, 
had brought it to me to signer Mr McNeill. 
Every one acquainted with the rules^ and practice 
of the Scotch Courts, is perfectly aware, that Ad- 
vocates are allowed, and are continually in use, to 
svibscribe in this manner, pleadings for another, as 
it frequently happens, that the subscription of the 
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lawyer who dtuwnr tbe ^per cMuielr be fMidned^ 
before the time, at iiit particalar hour^ at ^idk 
the paper must be lo^ed. Papers are aeeorditigljr 
subscribed every day by one Counsel j^ anether^^ 
Ut the way m wbiefa, tt aj^iears, I bad subseribed 
the paper in querticm— «* For Mr D. M^NeiB^ 
^ John Hbpe,"-*^ot even knowmg^ the parties itt 
f he case. No responsibSity for tbeeontents ot the 
paper is inferred or created I^ stich signature. . I 
stsite that as matter of nmversal understanAkg^ 
and of daily practice. Indeed, the mode in whid> 
my natne appeared in the peper m foefttioni tamit 
have proved at once, to every person^ acquainted 
with the practice of the Scot^ GomM, that I ww 
rrbt Counsel in the ease. 

' Mr Stuart, I understand, wa» offinded itt the 
contents of that paper, and pei^sonaB^ tip^Sl&if 
iothe time after the paper was lodgedyto^tyMifje^ 
for the other party, to know if I Was Cotmsel ift 
the Case, or whether I had merely silbscribed the 
paper in the usual way for another Ceunsd. ilfr 
Stuart was infbrmed thatlwasnotGownei^ anS 
that I knew nothing of the papers 

It appears that those friends tof Mr.^uart, tii4io 
superintended the publication of the Report of Mr 
Stuart^s Trial, thought fit to publish, without ex- 
planation, both names appearing at the paper in 
question, though these names were not read or 
fnentioned at the trial Hiat the names were so 
printed in this particular mnmxer, Jbr the purpose 
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of representing me, to persons ignorant of Scotch 
forms, as the Counsel in the ease, and of afi^rding. 
the appearance of a pretext for intended political 
attack — ^the nse actufdly made by you, immediately 
thereafter, of the mode in which that part o( the 
Report is printed, leaves me little room to doubt* 
The anxiety manifested in that Report, to explain 
every other circumstance which might hot be ui|^ 
derstood by persons, unacquainted with Scotch 
practice and forms, renders the printing of this for* 
mal subscription, without explanation, the more re* 
markable, when considered in connection with the 
use immediately made of it by you in Parliament^ 
The report of the trial, which is of great length, 
was prepared also with a rapidity, which seems to 
show a desire to be in time for the motion made by 
you in Parliament. Understanding (erroneously) 
that the report had been revised by Mr Je&ey 
and Mr Cockbum, (the leading Counsel in the 
case,) I took measures, on seeing the use to which 
this part of the Report had been turned, to inquire 
whether either of them had sanctioned or revised 
this part of it, communicating my opinion, that I 
had no doubt of the purpose, and that I considered 
it an unfair and ungentlemanlike proceeding* 
Both of these gentlemen frankly declared that they 
had not seen that part of the Report before publi- 
cation, and disclaimed having authorized it. 

The circumstance, that these names are printed 
in a way calculated to mislead, is the more remark- 

B 
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able, that it cannot be defended on the ground of . 
adhering literatim to the procedure on the trial, j 

since part of that particular paper, read (as 1 am 
informed) at the trial, is not printed ; — ^and in the 
same manner, a very remarkable passage is omitted 
in one of the letters from Mr Stuart to Mr Gibson, 
and no appearance even of an omission is noticed, 
in the way in which the letter is published. 

It is likewise a circumstance not a little remark- 
able, that this mode of representing and printing 
the signature at the Record, is different from the 
mode observed in practice, (I believe I may say 
invariably,) in printing the pleadings; and it is 
known, that a great part of the pleadings in Scotch 
Courts are printed. Though it happens, perhaps 
in three cases out of ten, that the Record is sub- 
scribed in the way I have mentioned by one Coun- 
sel Jbr the Counsel who drew the pleading, yet, 
the printed copies for the use of the Court, the 
parties, the Bar, and all concerned, uniformly 
bear merely the name of the Counsel who drew 
the pleading, and the printed copies never enable 
one to ascertain, whether the record has been sub- 
scribed by the Counsel who drew the pleading, or 
by another for him. 

The use made by you of the line of defence thus 
ascribed to me in this action, in order to give a 
colour to the statement of the case of Borthwick, 
sufficiently shews the importance attached to the 
attempt to represent me as one of tlie Counsel em^ 
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ployed against Mr Stuart in the private action al- 
ready mentioned. The whole of your speech 
proves the copious and artful information which 
you had received from Scotland ; and the circum- 
stance to which I have now adverted, coupled with 
the serious use immediately made by you, of that 
circumstance, in Parliament, is a coincidence which 
it requires some charity to ascribe to chance. 

If, on the simple fact, that you saw in the Re- 
port of Mr Stuart's trial, the words, " For Mr D. 
** M'Neill, John Hope," you, and Sir James 
Mackintosh, have assumed that I was Counsel in 
the case, and without further information or in- 
quiry, have thought proper, on this ground^ to in- 
clude me in your invective : then you will allow 
me to say, that the ignorance you have betrayed 
of the rules and practice of Scotch Courts, proves 
how admirably qualified you are to comment on 
the professional conduct of Scotch Counsel. I 
must further desire you to consider the impro- 
priety and injustice of making an attack in Par- 
liament on the conduct of private gentlemen, with- 
out even taking the trouble to ascertain whether 
there was the slightest ground for the attack. 

I must likewise observe, that the words, " For 
« Mr D. McNeill, John Hope," seem of them- 
selves to signify, to any professional person, 
though not connected with the Scotch Bar, that I 
had not subscribed the paper on my own account, 
or as a production of my own, for which I was at 
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all responsible. At least, the words are, I think, 
of that description, that any person oi professional 
habits, influenced by a due consideration for the 
character of others, and not actuated by a desire 
to make the attack for a particular purpose, would 
have hesitated before he ventured, upon such 
grounds, to utter a violent invective on the legal 
character, the professional judgment, and even the 
motives, of a gentleman of the Bar. 

The duty peculiarly incumbent on those, who 
know that, in the exercise of the right of Parlia- 
mentary discussion, they are invested with high 
and unquestionable impunities ; and the duty 
which high-minded men must, in that situation, 
feel particularly solicitous to perform, is to exa- 
mine most strictly the grounds on which they ac- 
cuse, and to proceed with caution, temper, uid 
forbearance in promulgating, with the privileges 
and authority of that situation, statements which 
involve the characters of others. Whether You 
have attended to that duty on the present occa- 
sion, let the gentlemen of England decide. 

If, on the other hand, you have been induced, 
by information from Scotland, to believe that I 
acted as Counsel against Mr Stuart, I can only 
ascribe the statements made to you to intentional 
misrepresentation. Every person connected with 
the case knew perfectly well that I was not Coun- 
sel. But I feel some desire to know both the na- 
ture of such information, if you received any, and 
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the source from which it came. In estimating the 
propriety of your motives, the apparent respectabi- 
lity of the quarter from which you received your 
information, may be important. After the com- 
munication made to Mr Stuart on this very sub- 
ject, and when no man connected with Scotch law 
practice, in any department, however inferior, 
could possibly misunderstand the origin of my 
subscription to the paper in question, I cannot but 
entertain a strong desire to know, from what quar* 
ter you received information, and the authority of 
what description of persons you considered to be 
sufficient, to entitle you to make such an attack 
on a gentleman, in the same situation, certainly, 
in society with yourself. 

I will not insult my friend Mr McNeill, by say- 
ing one word in order to shew that he was en- 
titled, on the part of his clients, to maintain that 
they were ready to prove the truth of the alleged 
slander. In fact, Mr McNeill was not the real 
object of attack in the allusion to this paper. And 
an attack upon him on this ground would not have 
answered the purpose in view. The connection 
between this action by Mr Stuart and the case of 
Borthwick, on which it was your purpose to in- 
sist, in order to give a colour to your charge re- 
specting the latter case, would have been entirely 
lost, if Mr McNeill alone had been represented 
as responsible for the conduct of the defence 
against Mr Stuart^s action. It was well known 



22 

diat he had taken no charge, and given no advice 
in regard to the criminal prosecution agaiqst 
Borthwick, at the instance of his M(0esty*s Ad- 
vocate, though he was employed as Counsel, when 
the case was taken up by the private party.— -In- 
deed, knowing that be had been engaged pre^ 
viotisly as Counsel in the private disputes between 
Mr Alexander and Borthwick, and that he was 
Counsel for Alexander in several actions, in wliich 
that person was concerned, I purposely avoided 
mentioning the case of Borthwick to him, on any 
one occasion. — The ^ase had likewise occurred 
within the circuit district on which it was then 
my turn to act, which naturally devolved the con- 
sideration of it on me, when the private party ap- 
plied in the usual way to the Crow^ to prosecute, 
as is done in every case, which is thought fit for 
trial.-^As the Senior Advocate-Depute, it was al- 
so my duty, in the absence of the Lord Advocate 
and Solicitor-General, to incur any responsibility 
attaching to the case. 

The foundation of your charge of oppression and 
malicious prosecution, in the case of Borthwick, 
seems to rest on the feeling and temper against Mr 
Stuart, which you alleged to be manifested by the 
pleading, to which I have already adverted. But 
in order to give that colour to the proceedings in 
Borthwick's case, it was absolutely necessary to re- 
present me as Counsel, against Mr Stuart in the 
private- action, since Mr M*Neill is in no degree 
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ike grounds of that attack. But (whatever was 
the nature of your infonnation)--^that the circttm>- 
atances in question have been anxiously, or at least 
hastily, and therefore unwarrantably seized hold of, 
jfor the purpose of imputing my official conduct to 
flagitious motives, cannot be denied. Whether 
you truly believed the statements whidi you were so 
forward and ready to make, is a question I cannot 
permit myself to ask.^ The injustice, Uliberality, 
and intemperance of the comments, with which 
ihese statements were accompanied, you cannot now 
dispute* 

Having attacked me upon this ground, it then 
appears, that you proceeded to accuse me of having 
tKH;ed, in my situation of Advocate-depute, from 
Hie influence of the same feelings to which you 
chose to ascribe the line of defence maintained 
against Mr Stuart, in the case I have already men- 
tioned, and of having raised a prosecution against 
Borthwiek, and of having insisted in his imprison- 
ment, when I could not sincere^ believe that there 
^ere grounds for a trials or entertain any inten- 
Hon of insisting in the charge against him. And 
the motive to which this charge of oppression is 
directly imputed, is the desire to keep up a preju- 
dice against Mr Stuart, by maintaining, until after 
Mr Stuarfs trial, the appearance of a prosecution 
against Borthwiek, in which there was no intention 
seriously to insist. 

To that charge, I have to n)^e a very short but 
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decisive answer. The Lord Advocate can inform 
yoUf thats from the nioment I instituted p^oceedr 
ings, at the inM;auce of the Publk^ Broseciutori 
agfiinst Borthwicky I uroed my owk opinion in 

THE 8TiU>N6J:$T AND HOST EARNEST TERl^/ THAT 
THE CHARGE A^^AINSX !3pRTHWJCK aHOUX.D GO TO 
A JURY, AT THE ClRCUlT AT Gl-ASGOW, IN ApRI1(. 
XiAST^ BEFORE Mr St][JAET WAS INDICTED — lU 

terms stronger, perfaapij, than I was entitle^ to use, 
in offitfing any advice to his I^nh^ip. And it is 
known to several of my fnendsi that I expressed ^ 
much dissatisfaction at the deUy and abandoimient 
of that case, in consequence of inirisnictions from 
the Lord Advocate* Hie earnestness with which 
I pressed my opinion, that Borthwick ought to be 
tried at the Spring Circuit, at Glasgow, so as to 
have the trial over befi)re Mr Stuart was iiu 
dieted^ is a sufficient proof of the sincerity df my 
wish and intention to bring Borthwick before a 
juiy, and that I was not actuated by th^ desire to 
maintain the appearance of a charge against Borth- 
wick, until after Mr Stuart's trial. Indeed, so 
strongly impressed was I with the propriety, the 
expediency, and the necessity for the ends of pub- 
lic justice, that Borthwick should be tried at the 
ensuing Circuit at Glasgow, before an indictment 
was raised against Mr Stuart, that I at once ii)<^ 
dieted Borthwick, without communication with the 
Lotd Advocate, (then in London,) and as the 
dates of the application at the instance of the Lord 
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Advocate for his apprehension, and of the circuil^ 
Will shew I made great exertions to complete the 
preparation of his indictment (which the number 
df productions, partly lying in Glasgow, and partly 
in Edinburgh, but all specially described ill the in- 
'dictmefnt, rendered very troublesome) in time for 
the Glasgow Circuit, (April 19th,) — fiftecfn frefe 
days for service of the indictment being necessary. 
' ^ I feel the less delicacy in stating, for my own 
vindication, against the imputation of insincerity 
and malice in this prosecution, the difference of 
opinion between the Lord Advocate and myself 
respecting this particular case, since that statement 
completely and necessarily relieves • his Lordship 
from responsibility, which, by no possible infer- 
ence, can fairly attach to him. He is in no re- 
spect actually, or even constructively, responsible 
for the proceedings instituted against fiorthwick. 
He suspended for the purpose of further consider- 
ation, BXidfinqliy abandoned the prosecution which 
1 instituted. It does therefore seem to be highly 
uureasonable, to make him responsible for proceed- 
ings which /commenced, and which JEZe interfered 
in only to stop. On the other hand, the facts of 
the case, and the earnestness with which I urged 
my own opinion to my Lord Advoicate, afford real 
evidence, that, whether right or wrong in my no- 
tion of the case of Borthwick, I was at least per- 
fectly sincere in my conviction, that he ought to 
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be tried» and in my wish to bring him before a 
jury, * 

. Whatever reaponsibility i^ to arise from the ca^ 
of Borthwick, therefore, can attach only to myself ^ 



* So felse and iii|urious is the attempt to ascribe ijiy opi- 
nion in regard to tl;ie case of Borthwick to any feelings cre- 
ated by the fatal and unfortunate event at Auchertool on the 
26th of Mai^ch, that "it appears froiA the Ci^own Agent's pa- 
pers, (a circumst^ce which had escaped my own recoUec- 

• tion>) that on the 17th of M^rch an application was made on 
the part of the Procurator-fiscal of the county of Edinburgh^ 
stating, that the private party, Alexander, had applied to 
him to concur and assist in the precognition, of which it be- 
came necessary to take part in Edinburgh for the recovery 

•of some of the articles taken from the Sentinel Office, trans-- 

mitting the precognition, in so far as it had been taken at 
Glasgow, and requesting the opinion and advice of the 
Crown Coimsel on the points, whether the case was one in 

which that assistance ought to be given, whether the 

case ought to proceed at the instance of the private party 
alone, or what course the Procurator-fiscal ought to follow* 

 On the 18th of March, eight days before i/te event at 
- Auchtertool, it appears that I returned an opinion to the 

Crown Agent, for the direction of the Procurator-fiscal, in 
which, after stating my opinion of the case, I added, '» Thi3 
'is a charge, which, if the private party applies, must 
BE TAKEN UP AT THE PUBLIC INSTANCE." The precognition 
was continued and nearly completed by the private party, 
who did, on the 29th of March, apply to the Crown to pro- 
secute, transmitting the whole precognition ; and ;n pur- 
suance of the opinion I had originally formed, which the ad- 
ditional investigation only tended to confirm, I gave direc- 
tions to the Crown Agent to proceed in the case at the in-, 
stance of his Majesty's Advocate. 
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and I am ag Kttle inclined to Bhrink from that Fe- 
sponsibility, as I am to recede from my opinion 

that THAT PSRSOK, m THE WHOLE CIRCUMSTANCES 
OF IttS CASE, OUGHT TO HAVE BEEK BROUGHT BE- 
FORE A jrUBT OF HIS COUNTRT.- 

The grounds of that opinion I sball be prepar- 
ed, and shall be most ready to state when the pro- 
per occasion arrives. I am not at all afraid of 
meeting you either on the question as to the legal 
crimnalitj/ of the acts charged^ or on the ques* 
tion of the individual's guilt or innocence, accord- 
ing to the precognition laid before me, or of the 
expediency of prosecution in the circumstances of 
the case at the instance of the Lord Advocate. 
These are matters, however, which you promise to 
agitate in Parliament — ^the discussion of which I 
fbel no desire to anticipate, and have no reason to 
dread. I do not, therefore, mean now to enter 
into the question whether I am right or wrong in 
point of law or of expediency in the view I form- 
ed of that case. I presume that your Parliament- 
ary impeachment is not intended to be grounded 
merely on error in point of law or of expediency. 
You are bound to adhere to your charge of malici- 
ous and wanton oppression, or to retract that 
chaige more honourably and candidly than it was 
miide. You may be assured, that throughout the 
inquiry, of which you propose to make me the ob- 
ject, I shall not lose sight of the manner in which 
your charges were brought forward-^and of the 
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direct imputation of malicious motives to which 
my conduct was ascribed ; and you may pe;*hap8 
find, in the result of this inquiry, that you will have 
som^ reason to regret the precipitation with which 
you have become the instrument of an attack, pre- 
pared and got up for you, I believe, by others. 

On the 4th of May, not many days after the 
Glasgow Circuit terminated, Mr Alexander inti* 
mated to the Crown Agent his intention to prose- 
cute Borthwick at his own instance, as private pro- 
secutor. From that time the prosecution against 
Borthwick was at the instance of the private party 
alone, and was no longer under the control, direc- 
tion, or management of the Public Prosecutor. 

On the other matters of accusation stated by 
you, in regard to the treatment of that individual, 
I «hall only say, that I distinctly deny the truth of 
all the statements you have made respecting the 
severity and illegality of his apprehension and sub- 
sequent treatment, and I am ready to shew, that 
nothing was done contrary to law or justice. If 
that individual has wrongs to complain of, he can- 
not fail to obtain redress in a Court of Law. 

In the meantime, I cannot but admire the great 
liberality displayed in introducing charges of such 
a serious and grave character, directed equally 
against the Lord Advocate and myself, withoutdf^ 
previous comrnunicaiion of your intention^ and 
without allowing the Lord Advocate an opportunity 
of obtaining the information necessary to vindicate 



 

1 



30 

me against the imputation of having acted oppres- 
sivelyi from the base and unworthy motives, which' 
you have presumed to ascribe to me. I understand 
that you have subsequently moved for papers, with 
a view to inquire into the case of Borthwick. 
Having already, without any notice, attacked and 
condemned my conduct in regard to that case, in the 
most unqualified terms, and having roundly and 
broadly ascribed my conduct to the very worst mo- 
tives, when there was neither time nor opportunity 
for defence, it certainly appears an appropriate and 
fit course of procedure, t6 conclude by moving for (./ 

inquiry — a measure which sufliciently marks your 
own consciousness of the unfairness of your previ- 
ous attack without inquiry. 

The course which you have followed, of im- \ 

peachment without notice, has been attended with 
this obvious and most unjust result — that the pre- 
liminary stages of Parliamentay discussion, by which 
public impression is mainly created, have passed 
against me, without the possibility of explanation 
or defence. Whether that is the usual course of 
Parliamentary procedure, in an accusation against 
a Law Officer of the Crown, cannot be unknown 
to you. The usual courtesy and candour observed 
in Parliament, of intimating the object of intended 
motions to the friends of those whose conduct is to 
be questioned, have been also, in my case, entirely 
neglected. To what circumstances I am to attri- 
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bute this deliberate departure, both from the usage 
and courtesy of Parliament, I am yet to learn. 

If, however, it shall appear, that the subsequent 
stages of this public impeachment are not pressed 
forward with equal earnestness and urgency, I 
must be allowed to doubt, whether the manner in 
which the accusation has been commenced, has 
been regulated by a due regard to the ends of sub- 
stantial justice. 



I remain. 



Sir, 



Your obedient servant. 



JOHN HOPE. 



Edinburgh^ 77> Queen Street, 
July \, 1822. 
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